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STATEMENT OF JURISDICTION 
Jurisdiction is conferred upon the Utah Supreme Court by 
Rule 5(a), of the Utah Rules of Appellate Procedure. 
STATEMENT OF ISSUES PRESENTED FOR REVIEW 
The Appellees, Birch Creek Irrigation and Marvin R. 
Mayers, accept the Statement of Issues Presented For Review of the 
Appellants, Earl J. Prothero and Lynn Prothero, and respectfully 
request this Honorable Court consider the additional issues which 
follow: 
1. Was the filing of the Petition for Interlocutory 
Appeal timely conferring jurisdiction upon the Utah Supreme Court? 
2. May the Findings and Order entered by the trial court 
on the 21st day of November, 1991, be reviewed by the Utah Supreme 
Court? 
3. Is there an existing order arising from the hearing 
on the 30th day of March, 1992, which is appealable conferring 
jurisdiction upon the Utah Supreme Court? 
4. Are the issues regarding contempt by the Defendant, 
Lynn Prothero, on appeal moot by the striking of paragraphs seven 
(7), and eight (8), of the Findings and Order by the trial court on 
the 30th day of March, 1992, pursuant to an Order of the trial 
court scheduling a hearing upon the Defendant's Objections on the 
13th day of February, 1992? 
5. Was the issuance of the Temporary Restraining Order 
an abuse of discretion and clearly erroneous given the facts before 
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the trial court on the 28th day of June, 1991? 
6. Did the Defendants have knowledge of the trial 
court's intentions and orders on the 17th day of July, 1991? 
7. Was there sufficient evidence before the trial court 
to find that the Temporary Restraining Order was in effect because 
of the Stipulation and statements of counsel at the time of the 
hearing on the 31st day of July, 1991? 
8. Was the issuance of a permanent injunction an abuse 
of discretion and clearly erroneous given the large body of 
supporting evidence before the trial court on the 31st day of July, 
1991? 
9. Was the conditional sentence, the execution of which 
was stayed pending trial except to reserve to the trial court the 
right to execute upon the sentence upon future interference with 
the water master, civil contempt and not appealable pending final 
disposition upon the merits of the action? 
10. Is the appeal of the Defendants, Earl J. Prothero 
and Lynn Prothero, frivolous given the facts that the issue of 
contempt was moot prior to the time the Petition for Interlocutory 
Appeal was granted, the factual record before the trial court for 
the issuance of the preliminary injunction, and the failure of the 
Appellants to cite to and demonstrate in the record that the 
Temporary Restraining Order and Preliminary Injunction were not 
supported by the evidence and an abuse of the trial court's 
discretion? 
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STANDARD OF REVIEW 
The Appellees, Birch Creek Irrigation and Marvin R. 
Mayers, believe that all of the issues before the Utah Supreme 
Court upon this appeal are factual and not issues of law as 
contended by the Appellants, Earl J. Prothero and Lynn Prothero. 
The standard of review upon this appeal is that the Utah 
Supreme Court accepts the trial court's findings of fact unless 
they are clearly erroneous. Von Hake v. Thomas, 759 P.2d 1162 
(Utah 1988). 
STATEMENT OF THE CASE 
The Plaintiffs, Birch Creek Irrigation and Marvin R. 
Mayers filed their Complaint against the Defendants, Earl J. 
Prothero and Lynn Prothero, on the 28th day of June, 1991. 
The Complaint was accompanied by a Motion for Temporary 
Restraining Order and Preliminary Injunction which was support by 
the Affidavit of the Water Master, Marvin R. Mayers. 
The Honorable Louis G. Tervort of the Sixth Judicial 
District Court for Sanpete County within the State of Utah executed 
the Temporary Restraining Order on the 28th day of June, 1991, 
prohibiting the Defendants from engaging in certain acts pending 
hearing. The Motion for Preliminary Injunction was set for hearing 
before the Court on the 17th day of July, 1991, but continued upon 
the reguest of the Defendants and upon the stipulation of the 
parties respective counsel. 
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On the 31st day of July, 1991, the trial court heard the 
Plaintiff's Motion for Preliminary Injunction and made certain 
findings and orders• The Findings and Order resulting from this 
hearing was executed and entered by the trial court on the 21st day 
of November, 1991. 
The Defendant, Earl J. Prothero and Lynn Prothero, filed 
the Defendant's Objections to the Plaintiff's proposed Findings and 
Order on the 14th day of January, 1992. 
The matter of the Defendant's Objections to the 
Plaintiff's proposed Findings and Order was not set for hearing by 
the Defendants but, rather, was set for hearing by the trial court 
on the 13th day of February, 1992. 
The Defendants, Earl J. Prothero and Lynn Prothero, filed 
their Petition for Interlocutory Appeal on the 11th day of 
February, 1992. 
A hearing upon the Defendant's Objections to the 
Plaintiff's proposed Findings and Order was held by the trial court 
on the 30th day of March, 1992, and the trial court struck the 
contempt provisions of the Findings and Order but left intact the 
other provisions of the Findings and Order. 
The Utah Supreme Court granted the Defendants permission 
to appeal interlocutory on the 13th day of April, 1992. 
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STATEMENT OF THE FACTS 
The Plaintiff, Birch Creek Irrigation, is an irrigation 
water company in the Sevier River drainage system consisting of One 
Thousand One Hundred Sixty-five (1,165), shares of water held by 
Sixty-five (65), water users. The Defendants, Earl J, Prothero and 
Lynn Prothero, own nine and one-half (9 1/2), shares of the water 
company which is less than one percent (1%), of the total 
outstanding water shares. (Transcript 7-31-91, p.97, 1. 8-21). 
On the 21st day of August, 1979, the Sixth Judicial 
District Court for Sanpete County within the State of Utah entered 
it!s Order awarding Birch Creek Irrigation Company real property 
upon which a reservoir storage site was situate. (Record at 16-
18). The Order granted Birch Creek Irrigation Company the rights 
of ingress and egress over two (2), roadways in order to operate, 
service and maintain the reservoir storage site and water lines 
located upon the real property of the Defendant, Earl J. Prothero, 
under the supervision of a Board Member or the Water Master of 
Birch Creek Irrigation Company. (Record at 16-18). 
On the 27th day of June, 1991, the Plaintiffs, Birch 
Creek Irrigation and Marvin R. Mayers, filed their Complaint 
against the Defendants, Earl J. Prothero and Lynn Prothero, 
alleging four (4), separate causes of action and requesting 
injunctive relief. (Record at 1-18). The Plaintiff's causes of 
action assert real property rights, easements and rights of way for 
egress and ingress traversing the real property of the Defendants 
in order to maintain water lines, reservoir storage site and 
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distribute the water owned by the Plaintiff, Birch Creek Irrigation 
Company, pursuant to an order of the Sixth Judicial District Court 
for Sanpete County dated the 21st day of August, 1979. (Record at 
2). It asserted that the Defendants had and were continuing to 
interfere with the duties of the Water Master and the proper 
distribution of the water to the water users of Birch Creek 
Irrigation. (Record at 3). 
The complaint asserted that the Defendants had assaulted 
the Water Master, seized and detained the property of the 
Plaintiffs, prevented and interfered with the water company's 
ingress and egress to maintain the water lines, storage site and 
distribute the water causing the Plaintiffs immediate and 
irreparable injury because the water was needed to water the 
livestock and crops of the water users. (Record at 4-6). 
Additionally, the complaint asserts causes sounding in 
assault and battery, conversion of water, real property rights and 
other personal property belonging to the Plaintiffs and tort. 
(Record at 6-18). 
The relief requested by the Plaintiffs, Birch Creek 
Irrigation and Marvin R. Mayers, is a temporary restraining order, 
preliminary and permanent injunctions, and special, general and 
exemplary damages. (Record at 1-18). 
The Complaint was accompanied by a Motion for Temporary 
Restraining Order and Preliminary Injunction (Record at 24-26), 
which requested that the Protheros be restrained and enjoined 
against interfering with the duties of the Water Master, the 
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easements and rights of way of the Plaintiffs, threatening and 
assaulting Birch Creek employees, damaging the personal property of 
the Plaintiffs and ordering the Sanpete County Sheriff to take 
possession of the Plaintiff's personal property. The Motion 
requested that the Defendants be ordered to cease and desist from 
using water of Birch Creek Irrigation without proper authorization. 
The Motion was supported by the sworn Affidavit of the 
Water Master, Marvin R. Mayers. (Record at 19-23). The Affidavit 
recited the following facts: 
1. On the 9th day of June, 1991, the Water Master for 
the Birch Creek Irrigation Company was engaged in his duties to 
open and close gates and service and repair the ponds and water 
lines owned by the Plaintiff. (Record at 19, paragraph 3); 
2. While the water master was checking the level of the 
pond and performing other duties the Defendants, Earl J. Prothero 
and Lynn Prothero, removed the keys and coil from the water 
master's motor vehicle in which he carried the tools of his trade 
and the Birch Creek Irrigation Company. (Record at 20, paragraph 
4); 
3. The Defendants, Earl J. Prothero and Lynn Prothero, 
threatened and assaulted the water master and refused to permit him 
to take possession of his motor vehicle, keys, water company keys, 
tools and other personal property. (Record at 20). They seized, 
detained and locked up the property from the Plaintiffs despite 
demands for the return of the motor vehicle, keys, tools and other 
personal property. (Record at 21); 
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4. The Defendants, Earl J- Prothero and Lynn Prothero, 
had dug a trench to block the right of way and easement prohibiting 
ingress to the Birch Creek Irrigation company facilities upon their 
property, (Record at 21, paragraph 11); 
5. The Defendants had diverted the water in the pond, 
ditches and lines belonging to Birch Creek Irrigation to their own 
use without right and authorization to so. They were using 
irrigation water for culinary purposes which interferes with the 
proper and authorized use of the water. The Defendants had 
repeatedly and were continually taking water out of turn and opened 
and closed gates and lines without authorization. (Record at 21, 
paragraph 12); 
6. Earl J. Prothero and Lynn Prothero had taken control 
of approximately one-half (1/2), of the water which belonged to the 
Birch Creek Irrigation Company. (Record at 22, paragraphs 14); and 
7. The water users, Birch Creek Irrigation Company and 
Marvin R. Mayers were suffering and would continue to suffer 
immediate and irreparable injury if Earl J. Prothero and Lynn 
Prothero were not prohibited from interfering with the duties of 
the water master, detaining the motor vehicle, keys and other 
personal property of the Plaintiff's, preventing ingress and egress 
over the easements of the Plaintiff's, opening and closing gates 
and lines of the Plaintiff's and taking and using water without 
authorization. (Record at 20-22). 
On the 28th day of June, 1991, the Sixth Judicial 
District Court granted the Plaintiff's Motion for Temporary 
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Restraining Order because the Court had determined that irreparable 
injury, loss and damage would be suffered by the Plaintiffs before 
notice could be served and a hearing scheduled. The Temporary 
Restraining Order was to expire by it's own terms on the 8th day of 
July, 1991. (Record at 30-31). 
The Defendants, Earl J. Prothero and Lynn Prothero, were 
served with the Temporary Restraining Order, Summons, Complaint, 
Motion For Temporary Restraining Order, Affidavit of Water Master, 
Marvin R. Mayers, and a Notice of Hearing on the 28th day of June, 
1991. (Record at 29 & 33, and Tr. 7-31-91, p.25, 1.9). The Notice 
of Hearing scheduled the Plaintiff's Motion for Preliminary 
Injunction for hearing on the 17th day of July, 1991. (Record at 
27). 
On the 17th day of July, 1991, at the hour of 10:00 
o'clock a.m., the Plaintiffs and their counsel appeared for the 
hearing upon the Motion for Preliminary Injunction. (Transcript 7-
17-91, p.3, 1.2-25). Counsel for the Defendants had telephoned the 
counsel for the Plaintiffs requesting a continuance of the hearing 
scheduled for the 17th day of July, 1991, because he was scheduled 
for trial in Salt Lake County on that date. (Record at 37). 
Counsel for the parties had agreed, prior to the hearing, that the 
Temporary Restraining Order would remain in effect and the hearing 
would be continued until next regular law and motion day of the 
Court on the 31st day of July, 1991. (Transcript 7-17-91, p.3, 1.9-
15 and transcript 7-31-91, p. 9, 1. 23, through p. 10, 1.17, and 
p.115, 1.10, through p.116, 1.17). A Stipulation and Order 
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prepared by counsel for each of the Defendants, Earl J- Prothero 
and Lynn Prothero, was submitted to the Court continuing the 
hearing to the 31st day of July, 1991- (Record at 37 & Transcript 
7-17-91, p.3, 1.2-25). The Court continued in effect the 
provisions of the Temporary Restraining Order until the hearing on 
the 31st day of July, 1991. (Transcript 7-17-91, p.3, 1.16-18). 
On the 17th day of July, 1991, the Water Master of Birch 
Creek Irrigation Company again attempted to check the lines and the 
water level in the reservoir storage site situate within the real 
property of Earl J. Prothero and Lynn Prothero. (Transcript 7-31-
91, p.115, 1.24). The Water Master was again confronted by Lynn 
Prothero who prohibited his ingress and egress and ordered him off 
of the property. (Transcript 7-31-91, p.115, 1.24, through p.117, 
1.10). 
The Answer and Counterclaim of the Defendants, Earl J. 
Prothero and Lynn Prothero, was filed on the 29th day of July, 
1991. (Record at 39). 
On the 31st day of July, 1991, the Plaintiffs, Birch 
Creek Irrigation Company and Marvin R. Mayers, appeared and were 
represented by their counsel at the Plaintiffs1 Motion for 
Preliminary Injunction. The Defendants, Earl J. Prothero and Lynn 
Prothero, personally appeared and were represented by their 
counsel. (Transcript 7-31-91, p.4, 1.3-9). The Plaintiffs counsel 
indicated that the matter before the Court was the Plaintiff's 
Motion for Preliminary Injunction and that the Temporary 
Restraining Order was extended until the hearing. (Transcript 7-31-
10 
91, p.10, 1.2-17). 
Following opening statements the Plaintiff called five 
(5), witnesses who testified concerning the motion before the Court 
including the Defendants, Earl J. Prothero and Lynn Prothero. The 
Defendants did not call any witnesses but cross-examined the 
witnesses of the Plaintiff. (Transcript 7-31-92, p.2). 
The first witness called by the Plaintiffs was the 
Defendant, Lynn Prothero, as an adverse and hostile witness. Lynn 
Prothero testified that he owns the land the pond of the irrigation 
sits on and that Birch Creek Irrigation Company owns the pond and 
easements across his land. He also testified that he and his 
father own nine (9), shares of the irrigation water. (Transcript 7-
31-91, p.14, 1.15, through p.15, 1.21). 
The Defendant, Lynn Prothero, testified that he had 
blocked the cement ditches owned by the Plaintiff, Birch Creek 
Irrigation Company. (Transcript 7-31-91, p.16, 1.9-18). 
The Defendant, Lynn Prothero, testified that on the 9th 
day of June, 1991, he threw the water master, Marvin Mayers, during 
the performance of his duties as water master, off of his real 
property, pulled the keys and coil wires from and held the motor 
vehicle and other personal property belonging to the Plaintiffs, 
Birch Creek Irrigation and Marvin R. Mayers. (Transcript 7-31-91, 
p.17, 1.10, through p.18, 1.20, and p.21, 1.1-9). 
Lynn Prothero testified that he was aware of the damage 
and injury which could be caused to the stockholders of the 
Plaintiff, Birch Creek Irrigation. (Transcript 7-31-91, p.19, 1.17-
11 
20) . 
He testified that he prevented Mr. Mayers, the water 
master, from entering upon the property to perform his duties again 
on the 10th day of June, 1991. (Transcript 7-31-91, p.23, 1.4-18)-
He testified that he held the motor vehicle, keys and tools of the 
Plaintiffs until the 29th day of June, 1991, a period of twenty 
(20), days. (Transcript 7-31-91, p.25, 1.21, through p.26, 1.1). 
The Defendant, Lynn Prothero, testified that, "Maybe 40 
percent," of the water of Birch Creek is controlled through the 
pond on the Prothero property. (Transcript 7-31-91, p.26, 1.10-12). 
He testified that he was using irrigation water as 
culinary water and that he knew that the water was very 
contaminated. (Transcript 7-31-91, p.28, 1.6-15). 
Lynn Prothero testified that he always carried a side arm 
or fire arm on his property and that the water master better keep 
off of his property, "Or it could be real ugly." (Transcript 7-31-
91, p.36, 1.12. through p.37, 1.11). 
Finally, among other things, the Defendant, Lynn 
Prothero, testified that he was not going to allow Birch Creek 
Irrigation to have Mr. Mayers as it's water master. (Transcript 7-
31-91, p.50, 1.8-15). 
The Plaintiffs then called the Defendant, Earl J. 
Prothero, to testify as an adverse and hostile witness. He 
testified that he was aware that Birch Creek Irrigation has rights 
of way across his property to service the ponds and ditches and 
bury lines. (Transcript 7-31-91, p.51, 1.10-13). Earl J. Prothero 
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testified that he was preventing the water master from coming upon 
his real property even though he knew that the restriction against 
Mr, Mayers was only during the construction of the pond in 1977. 
(Transcript 7-31-91, p.51, 1.14-23). Marvin R. Mayers was not a 
party to that action nor was he ever served. (Tr. 7-31-91, p. 120, 
1.13-22, and Brief of Appellant Exhibit D: Order of Immediate 
Occupancy(Note: The Order of Immediate Occupancy was an interim 
order which merged into a final order entered in Prothero v. Birch 
Creek Irrigation Company, civil number 7464, in the Sixth Judicial 
District Court for Sanpete County on the 21st day of August, 1979. 
The final order in this case contained no restriction against Mr. 
Mayers, who was appointed water master of the irrigation company on 
the 17th day of September, 1990. (Record 16-18, Tr. 7-31-91, p.91 
1.4-12)). 
The Defendant, Earl Prothero, testified concerning 
disputes he had with Marvin Mayers in 1965, and 1974. (Tr. 7-31-91, 
p.51 1.5 through p.57 1.7). He testified that as water master 
Marvin Mayers was not coming upon his property any more than other 
water masters. (Tr. 7-31-91, p.56 1.21 through p.57 1.7). 
Earl Prothero testified that he was present on the 9th 
day of June, 1991, and drove his son, Lynn Prothero, up to the 
truck of the water master, Marvin R. Mayers, and watched as Lynn 
Prothero seized the motor vehicle and ejected the water master from 
the Prothero real property. (Tr. 7-31-91, p.57 1.22 through p.58 
1.22). He testified that he was using irrigation water as culinary 
water. (Tr. 7-31-91, p.61 1.13-16). 
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Earl J, Prothero testified that he and his son, Lynn 
Prothero, were served with the Temporary Restraining Order and had 
read it. (Tr. 7-31-91, p.62 1.4-18). 
On cross examination Earl Prothero testified that he knew 
that Marvin R. Mayers was the water master and was responsible for 
the delivery of water to the company stockholders. (Tr. 7-31-91, 
p. 67 1.12-21). He testified showing his knowledge of the many 
specific tasks of the water master and that the repair and 
maintenance of the pond and water lines was continuous. (Tr. 7-31-
91, p.70 1.3 through p.71 1.10). 
Importantly, Earl Prothero testified that he had dug up 
many of the Plaintiff's water lines himself. (Tr. 7-31-91, p.71 
1.7-10). 
The Court conducted voir dire at the conclusion of the 
testimony of the Defendant, Earl J. Prothero. During the exchange 
Earl J. Prothero admitted that he and his son had taken the truck 
of the water master, Marvin R. Mayers, for " evidence." (Tr. 7-
31-91, p.77 1.5-21). 
The Plaintiffs called Ronald J. Shelly, a member of the 
Board of Directors of Birch Creek Irrigation Company. (Tr. 7-31-91, 
p.78 1.4-14). Ronald Shelly testified that Earl and Lynn Prothero 
had turned off a water line to his property in August, 1990. (Tr. 
7-31-91, p.79 1.16-22). 
Ronald Shelly testified that two (2), weeks prior to the 
hearing on the 31st day of July, 1991, Lynn Prothero had threatened 
that if the water master came upon the Defendant's real property 
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the incident with the truck would be small compared to what might 
happen. (Tr. 7-31-91, p.80 1.6-9). 
The Plaintiffs called George E. Collard, Jr., a member of 
the Board of Directors and the Secretary/Treasurer of the Birch 
Creek Irrigation Company. (Tr. 7-31-91, p.86 1.5-15). George 
Collard testified that the Defendants, Earl J. Prothero and Lynn 
Prothero were using irrigation water without authorization and 
using culinary water without authorization. (Tr. 7-31-91, p.88 
through p.90 1.10). Mr. Collard testified that the Protheros were 
refusing the water master access to the pond and water lines and 
easements upon their real property. (Tr. 7-31-91, p.92 1.3-22). 
George Collard testified that he had seen the trench that 
the Protheros had dug across the Birch Creek Irrigation Company 
right of way on the South end of their real property. (Tr. 7-31-91 
p.90 1.11-23). 
Lastly, the Plaintiff called itfs water master, Marvin R. 
Mayers, to the witness stand for testimony. (Tr. 7-31-91, p. 96 
1.21). Marvin R. Mayers, the water master, testified as to his 
duties as the water master and that Birch Creek Irrigation had 
easements of ingress and egress across the land of the Defendant 
Protheros to the reservoir storage site and the water lines. (Tr. 
7-31-91, p.97 1.1 through p.98 1.14). 
The water master testified that on the 9th day of June, 
1991, as he was engaged in his duties as water master, Lynn 
Prothero took to coil and keys from his motor vehicle, disabling 
it. (Tr. 7-31-91, p.98 1.23 through p.100 1.23). He testified that 
15 
Lynn Prothero refused him access to his motor vehicle. (Tr. 7-31-
91, p.101 1.13 through p.102 1.5). 
The water master, Marvin R. Mayers, testified that he 
began to walk toward the road because his truck had been disabled 
and the metal gate locked when the Defendant, Lynn Prothero, in the 
presence of the Defendant, Earl J. Prothero, stepped in front of 
him and pushed, assaulted, battered and threatened him. (Tr. 7-31-
91, p.102 1.6 through p.104 1.2). 
The water master testified that in the truck seized by 
the Defendants, Lynn and Earl Prothero, were the tools of the 
irrigation company, the keys to all of the gates, the keys to the 
water gates which needed to be opened, shareholder lists, 
shareholder schedules, charts for determining gallonage, nozzles, 
the gallonage of guns and the tools he uses for the operation, 
maintenance and repair of the water system. The Protheros also 
took the water masters personal keys. (Tr. 7-31-91, p.105 1.7-23). 
Marvin Mayers testified that the next day, on the 10th 
day of June, 1991, the lines and pond was running low on water so 
he went to the Prothero property to check the system. On that 
occasion the Defendant, Lynn Prothero, again prevented ingress to 
the pond and water lines and assaulted and threatened him with 
physical injury. (Tr. 7-31-91, p. 106 1.5 through p.109 1.8). 
The water master testified that the Defendant Protheros 
had possession of the motor vehicle, tools, keys and other personal 
property for twenty (20), days, until the 29th day of July, 1991, 
despite his demands that the property be returned. (Tr. 7-31-91, 
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p.109 1.9-17). 
Importantly, the water master testified that the other 
irrigation company water users suffered without the keys to the 
gates and the tools because he could not perform his duties and the 
system ran out of water twice. He testified that other water users 
of the irrigation company were unable to water their crops and 
livestock because the system went dry. (Tr. 7-31-91, p.109 1.18 
through p.110 1.25). 
Marvin Mayers testified that the Protheros had dug a 
trench across the right of way to the pond at the south entrance of 
the property. (Tr-7-31-91, p.Ill 1-1-7). He testified that the 
Defendants were diverting water of the irrigation company to their 
own use without authorization and had opened and closed water gates 
without authorization. (Tr. 7-31-91 p.Ill 1.7 through p.114 1.23). 
The water master, Marvin R. Mayers, testified that on the 
17th day of July, 1991, the Defendant, Lynn Prothero, again 
interfered with the duties of the water master and the easements of 
Birch Creek Irrigation when he again assaulted Mayers and ejected 
him from the Defendants real property. (Tr. 7-31-91, p. 115 1.24 
through p.117 1.12). 
No other witnesses were called to testify at the hearing 
upon the Plaintifffs Motion for Preliminary Injunction on the 31st 
day of July, 1991. 
The Court, following the presentation of evidence, made 
findings of fact, rulings and orders. (Tr. 7-31-91, p.121 1.19 
through p.123 1.12). 
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On the 20th day of November, 1991, the Plaintiff 
submitted to the Court the Findings and Order which were executed 
by the Court on the 21st day of November, 1991. (Record 65^-69). 
On the 25th day of November, 1991, the Defendants moved 
for an extension of time within which to file objections to the 
proposed Findings and Order and the motion was granted by the trial 
court, (Record 70-74). 
Earl J. Prothero and Lynn Prothero filed the Defendant's 
Objections to Plaintiff's Findings and Order on the 14th day of 
January, 1992. (Record 75-89). 
The matter came before the trial court on the 22nd day of 
January, 1992, for the purpose of trial setting. No order was 
entered as a result of the trial setting hearing. (Record 90). 
The Defendants, Earl J. Prothero and Lynn Prothero, filed 
their Petition for Interlocutory Appeal with the Utah Supreme Court 
on or about the 11th day of February/ 1992, challenging the 
Findings and Order entered by the trial court on the 21st day of 
November, 1991. 
The Defendant's Objections to Plaintiff's proposed 
Findings and Order were never noticed for hearing and the trial 
court, on it's own initiative on the 13th day of February, 1992, 
scheduled the Defendant's Objections for hearing for the 18th day 
of March, 1992. (Record 91-92). 
The hearing upon the Defendant's Objections to 
Plaintiff's proposed Findings and Order was held on the 30th day of 
March, 1992. (Tr. 3-30-92, p.3 1.10-19). Counsel for the parties 
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argued the Defendant's Objections to the Findings and Order which 
had been entered on the 21st day of November, 1991. (Tr. 3-30-92). 
The Plaintiffs, Birch Creek Irrigation and Marvin R. 
Mayers, at the hearing on the 30th day of March, 1992, agreed to 
strike paragraphs seven (7), and eight (8), of the Findings and 
Order. (Tr. 3-30-92, p. 28 1.4-15). The Defendants stipulated 
through their counsel that the injunction against interference with 
the water master and Birch Creek Irrigation should be imposed. (Tr. 
3-30-92, p.33 1.3-4). The Court struck paragraphs seven (7), and 
eight (8), of the Findings and Order which regarded the contempt 
and sentencing of the Defendant, Lynn Prothero, but left the 
remainder of the Findings and Order in effect. (Tr. 3-30-92, p.33 
1.10-22). 
The Utah Supreme Court granted the Defendants Petition 
for Interlocutory Appeal on the 13th day of April, 1992. (Record 
110-111). 
SUMMARY OF ARGUMENT 
The interlocutory appeal filed by the Defendants, Earl J. 
Prothero and Lynn Prothero, was not timely depriving the Utah 
Supreme Court of jurisdiction. The Findings and Order were entered 
by the trial court on the 21st day of November, 1991. The 
Defendants Objections to Plaintiff's Proposed Findings and Order 
were filed in the trial court on the 14th day of January, 1992. 
The Defendant's filed their petition for permission to appeal 
interlocutory on the 11th day of February, 1992, prior to the 
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hearing upon the Defendant's objections. 
The Appellants have failed on appeal to cite to the 
record and marshall evidence to show that the Findings and Order of 
the trial court, in the most favorable light supporting the 
findings and order, and then demonstrate that the trial court 
abused it!s discretion and that the Findings and Order are clearly 
erroneous. The Appellants offer only conclusions upon the evidence 
presented at the hearing on the 31st day of July, 1991. 
The facts before the trial court as asserted by the 
Affidavit of the Water Master Marvin R. Mayers fully support the 
issuance of the Temporary Restraining Order and the Appellants have 
failed to show that it's issuance was clearly erroneous. 
The evidence presented at the hearing on the 31st day 
July, 1991, wholly supported the issuance of the Findings and Order 
of the trial court. The testimony was clear and uncontroverted 
that the Defendants had seized the motor vehicle, tools, keys, and 
other personal property of the Plaintiffs. The Appellants have 
failed to show that the Findings and Order of the trial court are 
clearly erroneous. 
The finding of contempt and jail sentence against the 
Defendant, Lynn Prothero, was vacated by the trial court on the 
30th day of March, 1992, and are moot on appeal. 
The facts before the trial court on the 31st day of July, 
1991, were sufficient to justify the finding that the Defendant, 
Lynn Prothero, had violated the Temporary Restraining Order. The 
Temporary Restraining Order was in effect on the 17th day of July, 
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1991, because counsel for the parties had stipulated that it would 
remain in effect. 
The appeal of the Defendants is without merit and 
frivolous and the Plaintiffs are entitled to damages, costs and 
attorney fees because the contempt finding was vacated by the trial 
court and the Appellants have failed to meet their burden and 
demonstrate that the Findings and Order are clearly erroneous. 
ARGUMENT 
THE APPEAL WAS NOT TIMELY FILED DEPRIVING 
THE UTAH SUPREME COURT OF JURISDICTION AND 
THE INTERLOCUTORY APPEAL SHOULD BE DISMISSED 
The Findings and Order from which the Defendants, Earl J. 
Prothero and Lynn Prothero, have appealed were executed and entered 
by the trial court on the 21st day of November, 1991. (Record 65). 
Earl J. Prothero and Lynn Prothero moved for an extension of time 
to object to the Findings and Order and the trial court granted the 
motion extending time to the 23rd day of January, 1992- (Record 70-
74). Earl Prothero and Lynn Prothero filed the Defendant's 
Objections to the Plaintiff's Proposed Findings and Order on the 
14th day of January, 1992. (Record 75-89). The Defendant's 
Petition for Interlocutory Appeal was filed on the 11th day of 
February, 1992. 
Without the knowledge that the Defendant's had petitioned 
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the Utah Supreme Court for interlocutory appeal the trial court on 
the 13th day of February, 1992, upon itfs own initiative, scheduled 
the Defendants Objections for a hearing and the objections were 
heard on the 30th day of March, 1992- (Record 91-92). 
The Utah Supreme Court granted permission to appeal on 
the 13th day of April, 1992, prior to the entry of any order 
resulting from the hearing upon the Defendant's Objections to 
Plaintiff's Proposed Findings and Order. (Record 110-111). 
Rule 5(a), of the Utah Rules of Appellate Procedure 
provides: 
(a) Petition for permission to appeal. An appeal from an 
interlocutory order may be sought by any party by filing 
a petition for permission to appeal from the 
interlocutory order with the clerk of the appellate court 
with jurisdiction over the case within 20 days after the 
entry of the order of the trial court, with proof of 
service on all other parties to the action. 
The Defendants file their Petition for Interlocutory 
Appeal eighty-two (82), days after the entry of the Findings and 
Order of the trial court. Clearly, the filing of the petition was 
not within twenty (20), days of the entry of the order as mandated 
by Rule 5(a). 
Although the Defendants may rely upon the extension of 
time granted by the trial court to file objections to the Findings 
and Order entered, the appeal fails because the filing of the 
petition could only have been from the entry of an order denying 
the Defendant's objections to the Findings and Order. No such 
order upon the objections was entered. Moreover, the petition for 
interlocutory appeal was filed prior to the hearing upon the 
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Defendant's Objections to the Plaintiff's Proposed Findings and 
Order held in open court on the 30th day of March, 1992, and was 
premature. 
The interlocutory appeal of the Defendant's Earl J. 
Prothero and Lynn Prothero was not filed within twenty (20), days 
of the entry of the Findings and Order and the interlocutory appeal 
should be dismissed* 
The interlocutory appeal of the Defendant's Earl J. 
Prothero and Lynn Prothero was filed prematurely in that it was 
filed prior to the hearing upon the Defendant's Objections to 
Plaintiff's Proposed Findings and Order and the interlocutory 
appeal should be dismissed. 
ON APPEAL THE APPELLANTS HAVE FAILED TO CITE 
TO THE RECORD TO MARSHALL EVIDENCE TO SHOW THAT 
THE FINDINGS AND ORDER OF THE TRIAL COURT WERE 
AN ABUSE OF DISCRETION AND CLEARLY ERRONEOUS 
The Defendants, Earl J. Prothero and Lynn Prothero, 
attack the finding of contempt and jail sentence and the issuance 
of the Temporary Restraining Order and the Preliminary Injunction 
by the trial court. 
In order to successfully attack findings of fact the 
appellant must show that the evidence supporting the findings, if 
viewed in the light most favorable to the trial court, is not 
legally sufficient to support the findings. Doelle v. Bradley, 784 
P.2d 1176 (Utah 1989). 
In their Brief the Appellants, Earl J. Prothero and Lynn 
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Prothero, have not marshalled the evidence in support of the 
findings of the trial court nor demonstrated that the trial courtf s 
findings, when viewed in the light most favorable to the trial 
court, were clearly erroneous or against the clear weight of the 
evidence. They completely fail to cite in the record and 
transcripts any evidence which supports their position and offer 
only conclusory statements regarding the findings and order of the 
trial court. 
The Defendants present only a modicum of evidence 
supporting their position and completely ignore the larger volume 
of contrary evidence. If for no other reason than this the appeal 
must fail and the interlocutory appeal of Earl J. Prothero and Lynn 
Prothero should be dismissed and the matter remanded for trial upon 
the remaining issues• 
THE TEMPORARY RESTRAINING ORDER AND 
PRELIMINARY INJUNCTION WERE NECESSARY 
AND PROPERLY ISSUED BY THE TRIAL COURT 
POINT I 
THE FACTS BEFORE THE TRIAL COURT 
STRONGLY SUPPORTED THE ISSUANCE OF 
THE TEMPORARY RESTRAINING ORDER 
On the 28th day of June, 1991, the Plaintiffs, Birch 
Creek Irrigation and Marvin R. Mayers, filed their Complaint 
against the Defendants, Earl J. Prothero and Lynn Prothero. 
(Record 1-18). Accompanying the Complaint was a Motion for 
Temporary Restraining Order and Preliminary Injunction. (Record 24-
26). The motion was supported by the sworn Affidavit of Water 
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Master Marvin R. Mayers. (Record 19-23). 
The standard for the issuance of a Temporary Restraining 
Order was, on the 28th day of June, 1991, set forth in Rule 65A(b), 
of the Utah Rules of Civil Procedure. The rule provides in 
substance that a temporary restraining order may issue only when 
it, "...clearly appears from specific facts shown .... that 
immediate and irreparable injury, loss, or damage will result to 
the applicant..." 
In order to determine whether the Temporary Restraining 
Order was properly issued against the Defendants we must look to 
the factual basis in the affidavit which supported the motion. 
Again, the Appellants, Earl J. Prothero and Lynn Prothero, when 
attacking the sufficiency of the evidence upon which the Temporary 
Restraining Order was issued, are duty bound to marshall the facts 
supporting the issuance of the order and show that when viewed in 
a light most favorable to the trial court, that the issuance of the 
Temporary Restraining Order was clearly erroneous. Doelle, id. 
This the Defendants have failed to show. Aside from 
conclusory statements that the facts set forth in the supporting 
affidavit are insufficient they have not demonstrated the 
insufficiency by citing to the record nor a review of those facts. 
The facts which were set forth in the Affidavit of Water 
Master Marvin R. Mayers strongly support the issuance of the 
Temporary Restraining Order. Mr. Mayers stated that on the 9th day 
of June, 1991, he was engaged in his duties to open and close gates 
and service and repair the ponds and water lines owned by Birch 
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Creek Irrigation. (Record 19). 
On that day he went upon the real property of the 
Defendants, over which Birch Creek Irrigation Company has an 
easement, to check the level of the pond and perform other of his 
duties when the Defendants removed the keys and coil from his motor 
vehicle in which he carried the tools of his trade and Birch Creek 
Irrigation Company. (Record 20, para. 4). 
The water master, in his affidavit, stated that the 
Defendants had refused to allow him to take his motor vehicle and 
assaulted him when he tried to approach it. He stated that the 
Defendants threatened to cause him physical injury. (Record 20). 
He stated that he was forced to leave without his motor 
vehicle, tools and other personal property and at the time of the 
affidavit, the 23rd day of June, 1991, those items were still in 
the possession of the Defendants and that they were refusing to 
return the motor vehicle, keys, tools and other personal property 
despite his demands. (Record 20). 
Marvin R. Mayers stated in the affidavit that on the 10th 
day of June, 1991, he again attempted to perform his duties as 
Water Master and the Defendants again refused him access to the 
pond and water lines of Birch Creek Irrigation Company. He stated 
that Earl J. Prothero and Lynn Prothero had dug a trench to block 
the right of way and easement thereby prohibiting ingress to the 
Birch Creek Irrigation Company facilities on the Defendants 
property. (Record 21). 
The water master stated that the Defendants had diverted 
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water in the pond, ditches and lines belonging to the Birch Creek 
Irrigation Company to their own use without the right and 
authorization to do so. He stated that the Defendants were and had 
repeatedly taken water out of turn and were opening and closing 
gates and lines without authorization. He stated that the 
Protheros were controlling one-half (1/2), of the water of Birch 
Creek Irrigation Company and were converting it to their own use 
thereby depriving the other water users in the company of their 
water. (Record 21). 
Marvin R. Mayers, the water master, stated that he and 
the other water users of Birch Creek Irrigation Company would 
suffer immediate and irreparable injury if the Defendants were not 
compelled to return the motor vehicle, keys, gate keys, tools and 
other personal property to the Plaintiffs. (Record 21-22). 
Do the Defendants seriously contend that the assault 
against the water master, the interference with his duties, the 
seizure of his motor vehicle and the keys, water gate keys, tools 
and other personal property does not constitute an adeguate basis 
for the issuance of the Temporary Restraining Order? The 
contention is weak at best. 
Did not the affidavit of the water master specifically 
define the injuries and wrongs the Defendants were suffering upon 
the Plaintiffs. The repeated and continuing assaults against the 
water master and the seizure of the water gate keys, tools and 
motor vehicle was irreparable damage. Without the keys the water 
master could not distribute the water of Birch Creek Irrigation 
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Company to it's many water users- The damage to many water users, 
farms, crops and livestock because of water deprivation was 
repeated and continuing. Such damage is not compensable nor 
measurable in monetary damages and could only be estimated by 
conjecture. System Concepts, inc. v. Dixon, 669 P.2d 421 (Utah 
1983) . 
The issuance of the Temporary Restraining Order by the 
trial court given the fact before it as set forth in the affidavit 
of the water master was not clearly erroneous when the facts in 
support of the issuance are viewed in the light most favorable to 
the trial court. 
POINT II 
THE EVIDENCE BEFORE THE TRIAL COURT 
NECESSITATED A PRELIMINARY INJUNCTION AGAINST 
THE DEFENDANTS FOR THE PROTECTION OF THE PLAINTIFFS 
On the 31st day of July, 1991, the trial court heard 
testimony and considered evidence upon the Plaintiff's Motion for 
Preliminary Injunction. The evidence consisted primarily of the 
testimony of the Defendants, Earl J. Prothero and Lynn Prothero, 
the water master of Birch Creek Irrigation Company, Marvin R. 
Mayers, and members of the Board of Directors of Birch Creek 
Irrigation Company. (Tr. 7-31-91). 
The testimony was clear and uncontroverted that the 
Defendants had, on the 9th day of June, 1991, seized the motor 
vehicle, tools, keys, gate keys, shareholder lists, charts and 
other personal property of the water master, Marvin R. Mayers. 
28 
The testimony was clear and uncontroverted that the 
Defendants had interfered with the duties of the water master and 
prevented his ingress and egress over easements and rights of way 
over their real property. Testimony was presented that the 
Defendants had assaulted, battered and threatened the water master 
during the performance of his duties for Birch Creek Irrigation 
Company on both the 9th day of June, 1991, the 10th day of June, 
1991, and the 17th day of July, 1991. 
The testimony was uncontroverted that the Defendants had 
dug a trench across the right of way of the Plaintiff, Birch Creek 
Irrigation Company, blocking ingress and egress to the water lines 
and reservoir storage site, (Tr. 7-31-91, p.Ill 1.1-7). 
The water master testified that the Defendants had taken 
and converted water to their own use and were opening and closing 
gates all without right or authorization. He testified that the 
irrigation system had run out of water twice and that the other 
water users were being damaged because they could not water their 
livestock and crops because of the interference of the Defendants 
with the duties of the water master. (Tr. 7-31-91, p. 109 1.18 
through p.110 1.25). 
The Defendants, at the hearing on the 31st day of July, 
1991, did not produce any evidence nor offer any testimony that the 
issuance of the Preliminary Injunction would cause them any harm or 
injure them. Surely, the threatened injury to the applicant, the 
Plaintiffs upon their Motion for Preliminary Injunction, outweighed 
whatever damage the proposed injunction may have caused the 
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Defendants when enjoined. Rule 65A(e), of the Utah Rules of Civil 
Procedure. There was no evidence presented by the Defendants that 
they would be damaged by the injunction whatsoever. 
The evidence presented on the 31st day of July, 1991, 
strongly supported the Findings and Order entered by the trial 
court which granted the Plaintiff's Motion for Preliminary 
Injunction. Moreover, the entry of the Findings and Order was 
necessary to preserve the peace and status quo pending the trial on 
the merits of the action. The Findings and Order as regards the 
prohibitions and injunctions against the Defendants was considered, 
reasonable and did not deprive the Defendants of their property nor 
other rights. It merely protected the established rights of the 
Plaintiffs. 
THE FINDING OF CONTEMPT AND JAIL SENTENCE 
WAS VACATED BY THE TRIAL COURT AND ARE MOOT 
On the 31st day of July, 1991, the trial court found the 
Defendant, Lynn Prothero, in contempt of the Temporary Restraining 
Order and conditionally sentenced him to thirty (30), days in the 
Sanpete County jail. The written Findings and Order were executed 
and entered by the trial court on the 2lst day of November, 1991, 
and the Defendant's filed their Defendant's Objections to 
Plaintiff's Proposed Findings and Order on the 14th day of January, 
1992. 
The Defendants, Earl J. Prothero and Lynn Prothero, did 
not schedule or notice a hearing upon their objections to the 
Findings and Order of the trial court but, rather, the trial court 
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by Order of February 13, 1992, scheduled a hearing upon the 
objections on it's own initiative for March of 1992, (Record 91-
92). No notice had been given the trial court that the Defendants 
had petitioned the Utah Supreme Court for permission to appeal 
interlocutory. 
The hearing upon the Defendant's Objections to 
Plaintiff's Proposed Findings and Order was held before the trial 
court on the 30th day of March, 1992. (Tr. 3-30-92, p.l). At the 
hearing counsel for the Plaintiffs agreed to strike paragraphs 
seven (7), and eight (8), of the Findings and Order regarding 
contempt. (Tr. 3-30-92, p.28 1.4-15). 
The trial court, based upon the statements of the 
Plaintifff s and the Defendant's respective counsel set aside the 
contempt provisions of the Findings and Order. (Tr. 3-30-92, p.33 
1.11-19). 
The trial court ordered that the balance of the Order and 
Findings as entered should remain in effect. (Tr. 3-30-92, p.33 
1.20-21). 
In Merhish v. H. A. Folsom & Associates, 646 P.2d 731 
(Utah 1982), the Utah Supreme Court reiterated the strong judicial 
policy against giving advisory opinions and stated that courts 
should refrain from adjudicating moot cases. This Honorable Court 
also stated in that case that: 
If a case becomes moot after a timely appeal has been 
filed from a lower court order (other than dismissal or 
unexplained denial of relief), that order should not be 
left standing to affect subseguent proceedings or rights 
of the parties. 
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The Plaintiffs have stipulated that the findings and 
order regarding contempt should be set aside and stricken from the 
Findings and Order entered by the trial court on the 21st day of 
November, 1991. This happened on the 30th day of March, 1992, 
prior to the grant of permission to appeal interlocutory. Despite 
the trial court's order that the contempt provisions of the 
Findings and Order be set aside the Defendants, Earl J. Prothero 
and Lynn Prothero, have continued to pursue and brief the issue on 
appeal. The finding of contempt and jail sentence cannot affect 
subsequent proceedings or rights of the parties when they have been 
set aside by the trial court. 
The appeal upon the finding of contempt and conditional 
jail sentence imposed against the Defendant, Lynn Prothero, has 
been determined and set aside below at the trial court and is moot 
on appeal. 
THE FACTS BEFORE THE TRIAL COURT 
WERE SUFFICIENT TO JUSTIFY THE FINDING OF 
CONTEMPT AGAINST LYNN PROTHERO 
The hearing upon the Plaintiff!s Motion for Preliminary 
Injunction was scheduled for hearing on the 17th day of July, 1991. 
(Record 27). The Defendant's counsel was previously scheduled for 
a two (2), day trial in Salt Lake County and sought a continuance 
of the hearing upon the Motion for Preliminary Injunction. It was 
stipulated between counsel that the hearing would be continued 
until the 31st day of July, 1991, and that the Temporary 
Restraining Order would remain in effect. The trial court 
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continued the hearing and ordered that the Temporary Restraining 
Order remain in effect until the hearing. (Tr. 7-17-91, p. 3 1. Il-
ls). At the commencement of the hearing upon the Plaintiff's 
Motion for Preliminary Injunction the Plaintiff's counsel gave the 
trial court a summary of what had occurred prior to the hearing. 
It was stated that the Defendant's counsel could not appear at the 
hearing scheduled for the 17th day of July, 1991, and that the 
hearing had been continued and the court had extended the Temporary 
Restraining Order itself until the 31st day of July, 1991. Counsel 
for the Defendants did not dispute that the Temporary Restraining 
Order had been continued and the trial court proceeded to hear the 
testimony of the witnesses. (Tr. 7-31-91, p.9 1.23 through p. 10 
1.17). Clearly, the trial court, counsel for the parties and the 
parties believed that the Temporary Restraining Order was to remain 
in effect until the hearing on the 31st day of July, 1991. 
The hearing on the Plaintiff's Motion for Preliminary 
Injunction was held before the trial court on the 31st day of 
January, 1991. The Defendants, Earl J. Prothero and Lynn Prothero, 
were present and represented by their counsel. Following the 
presentation of testimony and evidence the trial court made a 
finding that the Defendant, Lynn Prothero, had violated the 
Temporary Restraining Order by his actions on the 17th day of July, 
1991. (Tr. 7-31-91, p.122 1.3-22). The trial court stayed the 
imposition of the jail sentence but reserved the right to execution 
of the sentence if there was further interference with the water 
master. (Tr. 7-31-91, p.122 1.19-22). Further support that the 
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imposition of the jail sentence was conditional and intended to be 
remedial were the statements of the trial court at the hearing upon 
the Defendant's objections on the 30th day of March, 1992. The 
trial court stated at the hearing that it was the Court's intention 
to prevent violence concerning the interruption of water rights. 
(Tr. 7-31-91, p.7 1.16-21). 
The governing case authority in contempt proceedings is 
Von Hake v. Thomas, 759 P.2d 1162 (Utah 1988). The determination 
which must first be made upon appeal is whether the contempt 
finding and sentence was civil or criminal. Von Hake, id. If the 
contempt is civil then the order is not appealable. 
Unquestionably, the contempt finding and jail sentence 
imposed by the trial court on the Defendant, Lynn Prothero, was 
conditional. It was designed to insure compliance by the Defendant 
with the trial court's orders in order to preserve the status quo 
and prevent violence and further interference with the duties of 
the water master. The facts that the sentence was conditional is 
supported by the trial court' s stay of the imposition of the 
sentence and reserving the right to impose the sentence upon 
further interference with the water master. (Tr. 7-31-91, p. 122 
1.16-22). Further support that the contempt was civil were the 
trial court's statements on the 30th day of March, 1992, that the 
purpose and intent of the order made on the 31st day of July, 1991, 
was to prevent violence concerning the interruption of water 
rights. (Tr* 3-30-92, p.7 1.16-21). 
Moreover, the trial court fully complied with the due 
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process rights of the Defendant, Lynn Prothero. The Defendant had 
actual notice of the intentions and the Temporary Restraining Order 
of the trial court, knew that the matter was set for hearing, was 
afforded the right to present evidence and confront witnesses and 
had the assistance of counsel. (Tr. 7-31-91). 
The evidence was clear and convincing that the Defendant, 
Lynn Prothero, had violated the provisions of the Temporary 
Restraining Order by his actions on the 17th day of July, 1991, 
The water master testified that on that date he went to the 
Prothero property to perform his duties and was again assaulted and 
ejected from the Prothero real property. (Tr. 7-31-91, p.115 1.10 
through p.117 1.11). 
All of the elements necessary for the finding of contempt 
were present and the trial courtfs Findings and Order should be 
affirmed. 
THE APPEAL IS WITHOUT MERIT AND IS FRIVOLOUS 
ENTITLING THE APPELLEES TO COSTS AND ATTORNEY FEES 
Rules 33 and 34 of the Utah Rules of Appellate Procedure 
provides that if the Utah Supreme Court determines that the 
Interlocutory Appeal is frivolous or for delay then the Court shall 
award damages, single or double costs and attorney fees. 
Clearly, the finding of contempt and jail sentence 
imposed by the trial court against the Defendant, Lynn Prothero, 
was set aside and mooted by the trial court on the 30th day of 
March, 1992. (Tr. 3-30-92). 
The trial courts issuance of the Temporary Restraining 
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Order was supported by the facts set forth in the Affidavit of the 
Water Master Marvin R. Mayers and the Defendants have failed to 
marshall evidence in support of the Temporary Restraining Order and 
demonstrate that it's issuance was clearly erroneous. 
Moreover, the Findings and Order of the trial court 
following the hearing on the 31st day of July, 1991, were amply 
supported by the evidence and testimony presented at the hearing. 
The injunction ordered by the trial court was necessary to preserve 
the peace and the status quo. It was necessary to protect the many 
water users of the Plaintiff, Birch Creek Irrigation, and Marvin R. 
Mayers. 
The interlocutory appeal was not well grounded in fact 
and is without merit. The interlocutory appeal should be dismissed 
and the matter should be remanded for trial. The Plaintiffs, Birch 
Creek Irrigation Company and Marvin R. Mayers, should be awarded 
their costs and attorney fees incurred upon the interlocutory 
appeal. 
CONCLUSION 
The interlocutory appeal filed by the Defendants was not 
timely in that it was filed more than twenty (20), days after the 
entry of the Findings and Order appealed from and prior to a 
hearing and ruling upon the Defendant's Objections to Plaintiff's 
Proposed Findings and Order. The interlocutory appeal should be 
dismissed and the action remanded to the trial court for a trial on 
the merits. 
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On appeal the Appellants have failed to cite to the 
record to marshall evidence to show that the trial court's Findings 
and Order were an abuse of discretion and clearly erroneous. The 
interlocutory appeal should be dismissed and the action remanded to 
the trial court for a trial upon the merits. 
The temporary restraining order issued by the trial court 
was amply supported by the facts set forth in the Affidavit of 
Water Master Marvin R. Mayers. The Defendants have failed to show 
that the issuance of the Temporary Restraining Order was an abuse 
of discretion and clearly erroneous. The entry and issuance of the 
temporary restraining order should be affirmed, left intact and the 
matter remanded for trial upon the merits. 
The preliminary injunction ordered by the trial court was 
supported by the evidence and testimony presented at the hearing on 
the 31st day of July, 1991. The Appellants have failed to show 
that after considering the evidence presented in the light most 
favorable to the trial court the Findings and Order are an abuse of 
discretion and clearly erroneous. 
The finding of contempt against the Defendant, Lynn 
Prothero, was set aside by the trial court on the 30th day of 
March, 1992, and is moot on appeal. 
Alternatively, the Temporary Restraining Order was 
continued in effect by the stipulation of counsel and the 
Defendant, Lynn Prothero, had knowledge of the trial court's 
intentions and orders yet violated those orders on the 17th day of 
July, 1991. All of the elements necessary for a finding of 
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contempt against the Defendant, Lynn Prothero, were present before 
the trial court. Moreover, the finding of contempt and jail 
sentence was conditional and intended merely to preserve the status 
quo. As such the contempt findings and order are civil in nature 
and not appealable. 
RESPECTFULLY SUBMITTED ±his 27th da^\ of July, 1992. 
ANDREW B. BERRY, Jk. , 
Attorney for Appellees, 
Birch Creek Irrigation and 
Marvin R. Mayers^"— 
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